DECLARATION OF EASEMENTS, COVENANTS, CONDITIONS, AND RESTRICTIONS FOR HERON CREEK SUBDIVISION
Whereas, ET Development, LLC hereinafter referred to as the “Developer” is the owner of all of the lands located in Rootstown, Township, Ohio as shown on the plat recorded with the Recorder of Portage County, Ohio on _______________, 2006 in plat book _______, page __________ upon which the Developer intends to create a residential subdivision of single family homes known as Heron Creek. 

Whereas, ET Development, LLC deems it necessary for the efficient preservation of the values, general welfare of the buyers, aesthetic harmony, and amenities of said development to impose and provide restrictions, covenants, easements, and limitations upon the land of said Heron Creek.

NOW, THEREFORE, for the benefit of each and every purchaser of Lots in the Subdivision, and as further consideration for each deed and in conformity with a general plan of development for the Subdivision, each Lot shall be subject to the following easements, covenants, conditions, and restrictions, and each Lot shall be held, sold, and conveyed subject to these easements, covenants, conditions, and restrictions, and which shall be binding upon all subsequent owners thereof, their heirs, executors, administrators, successors and assigns, and which easements, covenants, conditions and restrictions shall run with the Subdivision land. 
DEFINITIONS

1) Architectural Review Committee shall mean and refer to a board established and empowered by this Declaration for the preservation of property values and the residential character of the Subdivision. The Architectural Review Committee will be the ET Development, LLC.

2) Owner: Any party holding fee simple title of record to any Lot, including any party selling that interest by land contract, but excluding any party holding an interest merely as security for the performance of an obligation.

3) Improvements: All buildings, outbuildings and garages; overhead, above ground and underground installations, including, but not limited to, utility facilities and systems, lines, pipes, wires, towers, cables, conduits, poles, antennae and satellite dishes; flagpoles; swimming pools and tennis courts; slope alterations; roads, driveways, uncovered parking areas and other paved areas; fences, trellises, walls, retaining walls, exterior stairs, decks, patios and porches; planted trees, hedges, shrubs and other forms of landscaping; and all other structures of every type.
       4)
Lot:  The sublots designated on the Plat for Heron Creek.
PURPOSES

The protective Covenants are declared to be in furtherance of the following purposes:

(a) The compliance with all zoning and similar governmental regulations.

(b) The promotion of health, safety, and welfare of all Owners and residents of the Property.

(c) The preservation, beautification and maintenance of the Property and all Improvements.

(d) The preservation and promotion of environmental quality.

(e) The establishment of requirements for the development of the Property relating to land use, architectural features and site planning.

RESTRICTIONS ON USE OF LOTS

All lots conveyed shall be used exclusively for single family residence purposes and only one structure shall be permitted on each lot. The single family premises shall be used for private residence purposes only. No business, commercial, sales, professional, manufacturing, or other enterprises shall be conducted on any lot

APPROVED STYLES

Single family dwellings shall meet the following requirements and may be one, one and a half (or Cape Cod), or two story in design.

1. A one story dwelling is a structure, the living area being the first floor space only and constructed with a basement.

2. A story and a half or Cape Cod dwelling is a structure, the living area of which is on two levels connected by a stairway and constructed with a basement. The upper level is constructed within the gable portion of the roof. Window penetrations are made by the use of dormers.

3. A two story dwelling is a structure, the living area of which is on two levels connected by a stairway, constructed with a basement.

4. Split level homes will not be permitted.

5. Basement homes will not be permitted.

6. Bi-level homes will not be permitted.

7. Multi-level homes may be approved, but only with written permission of the Architectural Review Committee.

8. Raised Ranches will not be permitted.

LIVING AREA REQUIREMENTS
The “living area” of any dwelling shall not be less than the square footage hereinafter set forth. “Living area” shall not included garages, attics, basements, breezeways, utility rooms, patios, or any enclosed area not heated for year round living. That portion of a basement which is exposed at ground level due to a sloping lot completed to a living area with full windows and door may count as 50% of the first floor area.

1. The living area of any dwelling shall be computed on the outside foundation of the first floor. In the case of a Cape Cod design, a second floor area shall be computed from the outside dimension of the knee walls.

2. The minimum square footage for each of the aforementioned design computed as above described, shall be:

1. One Story 1800 Sq. Ft.

2. Two Story 2000 Sq. Ft

3. Cape Cod  1800 Sq. Ft

3. The Developer reserves the right to make minor variances in the above figures if, in its opinion, the intent of this section is maintained.

LOT 28 EXEMPTION

  There is an existing residence on Lot 28.  The existing improvements on Lot 28 are exempt from the provisions of this Declaration concerning Approved Style, Living Area Requirements and Building Restrictions; however, if the residence is ever replaced or materially or substantially altered, the replaced and altered improvements must comply with the terms of this Declaration.  

BLOCK A


There is an area on the Plat designated as Block A.  Developer reserves the right to subdivide and develop Block A to create Lots and/or Open Space.  Block A and the new Lots and Open Space, if any, created thereon shall be subject to the restrictions of the Plat and subject to the terms and conditions of this Declaration.  Developer has the right without the approval of any Owner to amend the Plat and incorporate any Lots and Open Space created out of Block A. to the Plat. This provision may not be amended or modified in any respect at any time without the Developer’s written approval.  

ARCHITECTURAL REVIEW COMMITTEE
1) Immediately after the recording of this Declaration, Developer shall appoint the Architectural Review Committee whom shall have architectural and/or building design experience.
2) So long as Developer owns one or more Lots, Developer shall have the right to appoint all members of the Architectural Review Committee. After Developer no longer owns any Lots, the Owners shall have the right to select members of the Committee by a simple majority vote of all Owners.
3) Before any Owner may start or permit the construction or installation of any Improvement on a Lot, the Owner shall first submit to the Architectural Review Committee for approval two complete sets of building plans (one of which will be permanently retained by the Architectural Review Committee) for the proposed Improvement, including plans for grading, surface drainage and drainage swales; screening and/or fencing; complete building design and specification details with elevations and floor plans; landscaping plans; driveway curb cut width and locations; any underground utility or other installations. The Architectural Review Committee shall approve, reject, or modify the plans in a writing sent to the Owner in question not more than 14 days after the plans are submitted to the Committee. The Committee shall not unreasonably withhold approval of any plans that conform in every way with this Declaration and with the general character of the development on neighboring Lots within the Property. If the Committee fails to approve, disapprove or modify the plans within the above 14-day period, the Committee’s approval shall be deemed to have been given, and no further permission shall be needed before the Improvements described in those plans may be constructed or installed. However, in no event shall any Improvements be constructed or installed that violate any terms of this Declaration even if the Committee has expressly approved the construction or installation in writing unless the Committee has granted a variance in writing for the Improvements.
4) No Improvement shall be erected or permitted to remain on any lot which does not have a quality of workmanship equal to or exceeding workmanship of the existing similar type of Improvements located elsewhere within the Property.
5) All Improvements on any Lot shall be started within one year after the date they 
are approved under this Section and shall be completed within a reasonable time after the beginning of construction or installation.
6) No building shall be constructed on any Lot unless its external design and color 
are in harmony with the other buildings of similar use located within the Property and has approval of the Architectural Review Committee.
7) During construction or installation of any Improvement on a Lot, the Owner of 
that Lot shall cause the Lot to be kept free of unsightly accumulations of rubbish and scrap materials and shall cause all construction materials and any temporary structure to be maintained in a neat and orderly manner. All of those materials shall be removed from the lot promptly after completion of the construction or installation.
8) Neither Developer, the Architectural Review Committee, nor any member of the Committee, nor any agent of the Developer or the Committee, shall be liable to any applicant under this Section to any applicant for a variance to any third party on account of

 (a) any defect in plans or specifications submitted, revised, 
approved or rejected in accordance with the Protective Covenants 
or for any structural or other defects in any work done according to 
those plans and specifications; 

(b) the granting, modification or denial of any application or 
variance request in accordance with the Protective Covenants; or 
(c) the development of any part of the Property.
9)
The Architectural Review Committee shall have the right to adopt 
and amend architectural and design standards to explain, amplify, 
define, and interpret the provisions and purposes of the 
Declaration.


10)
No construction shall be performed on any Lot except by builders 


who have first been approved by the Architectural Review 



Committee in writing, it being the 
intent of the Architectural Review 


Committee to maintain the quality of homes in the subdivision by 


permitted construction only by contractors who have, in the 



Architectural Review Committee’s judgment, the ability and 



experience to build 
fine quality, custom homes in accordance with
 

the Architectural Review Committee’s general plan for the 



Subdivision. 


11)
All plans submitted shall be drawn to ¼” or 1/8” scale and include 


floor plans for all levels and floor elevations. Elevations shall call 


out materials and colors specified. Each set of plans shall include a 


site plan drawn to scale showing all streets, grades, drives, set 


backs, lot number, street number, scale, and north arrow. The 


Architectural Review Committee’s approval of such plans and 


specifications shall not be withheld if the same comply with the 


requirements of this Declaration and with the general plan for the 


Subdivision.


12)
Grounds for Disapproval. The Architectural Review Committee shall 

have the right to disapprove any plans and specifications submitted 

hereunder because of any of the following:


(a)
Failure of such plans or specifications to comply with any of 



the Governing Documents.



(b) 
Failure to include information in such plan and specifications 



as may have 
been reasonably requested.



(c)
Objection to the architectural design of the building.



(d)
Objection to the grading plan.



(e)
Objection to the color scheme, finish, proportions, style of 



architecture or height of any proposed building or a design 


that is 
substantially the same as any other within eight lots in either 


direction of the proposed house. 


(f)  Any other matter which, in the judgment of the Architectural 


Review Committee, would render the proposed building not to be in 

harmony with the general plan of improvements in the Subdivision.


13)
Hardship. If, in the opinion of the Architectural Review Committee, 


by reason of 
the shape, dimensions and/or topography of any of 


the Lots or any other reason satisfactory to the Architectural
 


Review Committee, the enforcement of the provisions hereof with 


respect to the location of the home or any other matter set forth 


herein, would work a hardship, the Architectural Review Committee 

may modify these restrictions with respect thereto so as to permit 


different restrictions on any such Lot, if in the Architectural Review 


Committee’s judgment, such modification will not do material 


damage to abutting and adjacent Lots.


14)
Statement of Grounds. In any case where the Architectural Review
 

Committee shall disapprove of any plans and specifications 



submitted hereunder, or shall approve the same only as modified or 

upon specified conditions, such disapproval or qualified approval 


shall be accompanied by a statement of the grounds upon which 


such action was based. In any case, the Architectural Review 


Committee shall, if requested, make reasonable efforts to assist 


and advise the applicant in order that an acceptable proposal can


be prepared and submitted for approval.

ENFORCEMENT AND REMEDIES FOR BREACH OF PROTECTIVE COVENANTS

1. Developer, the Architectural Review Committee and/or any Owner shall have the right to enforce the Protective Covenants at law or equity by prosecuting any proceeding against the party or parties violating or attempting to violate any one or more of the Protective Covenants. This right of enforcement shall include the right to recover damages and/or to seek injunctive relief to prevent the violation of any one or more of the Protective Covenants.

2. Any action or omission which violates any provision of this Declaration is declared to be a nuisance. Every remedy allowed by law or equity against an Owner shall be applicable in case of any such violation and may be exercised by Developer, the Architectural Review Committee and/or any other Owner.

3. In addition to the rights stated in 1 and 2 above, the Developer, so long as it owns one or more Lots, and/or the Architectural Review Committee, shall have the right to enter upon any part of the Property at any reasonable time to inspect for a possible violation of the Protective Covenants. Where the inspection shows that a violation of the Protective Covenants exists, Developer and/or the Committee shall then have the right to abate and remove and structure, thing or condition causing the violation at the expense of the Owner of the Lot where the violation exists, without any liability to the owner for trespass or any other claim resulting from the entry.

4. The remedies specified in this Section are cumulative and do not preclude resort to any other remedy at law or in equity by any party adversely affected by any violation of the Protective Covenants.

5. In any proceeding for the enforcement of any of the provisions of this Declaration or for the restraint of a violation of any such provision, the losing party shall pay all of the attorney’s fees and court costs of the prevailing party in such amount as may be fixed by the Court in the proceedings. 

6. No delay or failure on the part of any aggrieved party to pursue any available remedy with respect to a violation of any provision of this Declaration shall be held to be a waiver by that party of, or an estoppel of that party to assert, any right available to the party upon the recurrence or continuation of the violation or the recurrence of a different violation. No provision of this Declaration shall be construed so as to place upon the Developer or any other aggrieved party any duty to take any action to enforce this Declaration. 
BUILDING AND LOT RESTRICTIONS

LOT RESTRICTIONS

1. Side Yards: Each building shall have a side yard along each lot line. Total side set back to be 30 ft. no less than 10 ft on any one side. The side yard nearest the street on any corner lot shall have a width as designated on the recorded plat. When two or more lots are acquired and used as a single building site, the lot line shall refer only to the lines bordering the adjoining property owner.

2. No single family dwelling may be constructed on less than one (1) of the original subdivision lots.

3. Front Yard: No building may be erected on any lot nearer than 70 feet to the front lot line or as shown on plat plan.

4. Rear Yard: No building may be erected on any lot nearer than 30 feet to the rear lot line.

LOT GRADING

All excess earth or dirt resulting from grading and/or excavating of lots for construction shall be removed from same lot by the time landscaping is completed. 

TREE REMOVAL

Prior to the removal of any trees or natural growth on any lot, each owner shall submit to the developer a site plan which specifies the area where trees and natural growth are to be removed.

UNDERGROUND UTILITIES

All electrical, television, or telephone cables and facilities which are to extend from the street abutting a Lot to any house, buildings, or other structure located on the Lot shall be placed underground (all of the project’s utilities will be underground). 

LANDSCAPING/LAWNS

Owners will have their Lot landscaped within six (6) months after the Owner has taken possession of his home except homes occupied within May 1 and October 1, in which case the landscaping shall take place within sixty (60) days after occupancy. Once installation of lawn areas has been completed, the lawn shall be maintained and groomed such that the height of the lawn does not exceed ten (10) inches. All non-building areas including lawn and landscaped areas shall be kept clear of any and all unsightly weeds or vines at all times. No ‘noxious, poisonous, or harmful weeds or vines’ or any kind shall be permitted. These include, but are not limited to, ragweed, goldenrod, burdock, yellow vegetable which exhales offensive or noxious odors or from which there is carried by the wind any injurious, offensive, or annoying pollen, dust, down, seed or particles or which may conceal filthy deposits. 
BUILDING RESTRICTIONS

1. Roof Slope Requirement. The minimum roof slope on all homes shall be 6/12.
2. Garages. No garage shall be erected which is separated from the main building. To meet the requirements that they be connected, the dwelling unit and garage shall have not less than one (1) common wall. All garages shall be of sufficient size to house two automobiles. Garages that are visible from any street shall be constructed such that none of the loading doors face said streets. No carports shall be located on the premises, or attached to the garage or house. The garage may be under the living area of the home or in the basement area. 

3. Exterior Masonry. All exposed block facing directly on any street shall be covered with a brick veneer. All other exposed block and foundations shall be permitted, but must be painted a complimentary color.

4. Driveways and Curbs. All driveways shall be paved with concrete, paving bricks, or asphalt within one year after construction starts. No gravel drives will be permitted. The cost of driveways must be included in the contract to build the home.

5. Accessory Buildings. No accessory buildings or structures shall be erected on any Lot unless approved by the Architectural Review Committee and no such building or structure will be approved if it obstructs the view or use of adjoining Lots. 
PROHIBITED ACTIVITIES 

The following uses and activities shall be prohibited:
1. INDUSTRIAL, PROFESSIONAL, OR MANUFACTURINIG BUSINESS OR OTHER ENTERPRISE of any kind.

2. COMMERCIAL or AGRICULTURAL USES.

3. DRILLING or operating oil or gas wells.

4. MINING or extraction of any materials, including the removal of sand or gravel, provided, however, this restriction shall not prohibit the removal of any material in connection with the development of the property for permitted uses.

5. ANIMALS: The keeping, raising and harboring of cattle, swine, fowl, livestock, other farm animals, or any other animals not normally kept as household pets. Provided, however, that nothing in this restriction shall prohibit the keeping of household pets provided they are not kept, bred, or maintained for commercial purposes or kept in a manner as to constitute a nuisance. Outside animal pens will not be permitted.
6. TEMPORARY STRUCTURES including but not limited to trailers, basements, or incomplete houses, tents, shacks, garages, or other outbuildings of any kind provided, however, that this restriction shall not prohibit trailers and temporary structures used in connection with the development of the property. 
7. SIGNS: Erection or maintenance of any signs, billboards, or advertising devices of any kind except signs offering premises for sale and contractors signs during development. Nothing herein contained shall limit the developer’s rights to place an entry sign or signs to the development. The size, design, and location of said signs shall be within the discretion of the developer.

8. NUISANCES AND NOXIOUS odors or offensive activities of any kind.

9. BOATS, CAMPERS, etc.: Storage of mobile homes, trailers, commercial trucks and trailers, machinery, equipment, boats and unworking vehicles, unless such is not in view from the street or adjacent residence. Nothing herein contained shall limit the use of trucks, trailers, or equipment during construction. 

10. FENCES: No fence of any kind or for any purpose shall be erected, placed, or suffered to remain on any lot nearer to the street or highway upon which the lot faces or abuts than the front building line of the residence. A fence may be erected for the purpose of protection of a private in-ground swimming pool, provided that such pool and fence are located in the rear of the lot and such fence shall meet the regulations of Rootstown Township, or not be more than six (6) feet in height, whichever is higher. No chain link or wire fences will be permitted for any purposes. 

11. GARBAGE: All garbage or trash containers, oil tanks, and bottled gas tanks shall be placed underground or placed in screened areas so that they shall not be visible from the adjoining properties.

12. ALCOHOL: No spirituous or fermented liquor shall be manufactured or sold, either at wholesale or at retail, on any residential premises and no place of public entertainment or resort of any character shall be established, conducted, or suffered to remain on any residential premises. 

13. SITE LIGHTING which interferes with the comfort, privacy, or general welfare of adjacent lot owners is prohibited. All site lighting including security lighting shall be approved by the developer prior to installation.

14. LOT MAINTENANCE; no unsightly growth shall be permitted to grow or remain upon any lot and no refuse, pipe, or unsightly objects shall be allowed to be placed or suffered to remain anywhere therein.

15. VEHICLES: Any unlicensed and/or inoperable vehicle, regardless of value, located outside of the enclosed portion of the dwelling unit garage will not be allowed. 

16. POOLS: Above ground pools will not be permitted on any lot. Small children blow up pools are allowed during season only. (May-September).
17. SUBSTANTIAL DUPLICATION OF HOME DESIGN. Substantial duplication of existing or planned (submitted and approved plans) homes within eight lots to the right or the left of the house in question or a like number of lots across the street from the house in question will not be allowed. The determination of “Substantial Duplication” will be made by the Architectural Review Committee using the following criteria: a) color; b) roof configuration; c) window and door placement; d) reverse plans; e) house silhouette. 
OWNERS ASSOCIATION

1) Formation.  The Developer has caused or will cause a nonprofit corporation named Herron Creek Homeowners Association, Inc. to be formed in accordance with Chapter 1702 of the Ohio Revised Code, (Association).  The purposes of the Association are to provide for the administration, enforcement and defense of this Declaration, and the ownership, operation, governance, and maintenance of the Open Space to promote the health, safety, and welfare of all owners within Heron Creek.

2) Membership.  The membership of the Association shall consist only of Owners of the Lots, and all Owners of lots shall be Members.  Membership shall be appurtenant to and may not be separated from lot ownership. Each Lot shall have one vote. Notwithstanding anything otherwise contained in this Declaration or the Regulations of the Association, the Developer shall have the exclusive right to appoint and remove the members of the Board and the Officers of the Association until the earlier of all of the Lots are conveyed to persons other than Developer or any Builder, or 7 years after recording of this Declaration, or at such earlier time as Developer relinquishes such right by notifying the Association in writing.  So long as Developer has the exclusive right to appoint and remove members of the Board and officers any amendment of this Declaration is effective only if the Developer consents to such amendment in writing.    

3) Powers of the Association.  The Association shall have the duty to adopt and maintain a Code of Regulations for the government of the Association and the conduct of its affairs and shall have the power and authority to:

(a) adopt rules and regulations for the use of the Open Space. 
(b) enforce and defend its rules and regulations and the provisions and restrictions of the Declaration.

(c) adopt and amend budgets for revenues, expenditures and reserves and levy and collect the assessments and other costs designated herein from Owners;

(d) hire and discharge managing agents and other employees, agents and independent contractors;

(e) institute, defend or intervene in litigation or administrative proceedings in its own name;

(f) make contracts, incur liabilities and borrow money and secure the payment of any loans made to the Association with any assets of the Association;

(g) acquire, hold, encumber and convey in its own name any right, title or interest to real estate or personal property and grant easements, liens, licenses and concessions through or over any property owned by it, including the Open Space;

(h) provide for indemnification of its officers and board of trustees;

(i) obtain and maintain insurance to protect the Open Space, the Owners, the Association and the Board.

(j) exercise any other powers conferred by the Declaration, Code of Regulations or Articles of Incorporation;

(k) exercise all other powers that may be exercised in this state by nonprofit corporations; 

(l) exercise any other powers necessary and proper for the governance and operation of the Association.


Except as otherwise provided by law, this Declaration or the Regulations, the Board shall exercise all powers of, and shall discharge all duties of, the Association, including those specifically identified above.


4)   Management Agent.  The Board may employ for the Association management agent or agents at a compensation established by the Board to perform such duties and services as the Board shall authorize.  The Board may delegate to the managing agent or manager, subject to the Board's supervision, the powers granted to the Board by this Declaration.  The Developer, or an affiliate of the Developer, may be a managing agent or manager. No management contract may have a term in excess of three (3) years and must permit termination by either party without cause and without termination fee on ninety (90) days or less written notice.

ASSESSMENTS

1) Establishment of Assessments.  There are hereby established for the benefit of the Association, its successors and assigns, as a charge on each Owner and each Lot for the Assessments and other expenses designated herein and each Owner, by acceptance of a deed, covenants and agrees to pay such Assessments and other expenses.  The Assessments and other expenses designated herein are charges against the Lot, as well as the Owner, and shall run with title to the lands, and shall be binding on each Owner of a Lot and their heirs, executors, successors, and assigns. 

2) Initial Working Capital Payment.  At the time of closing of the sale of a Lot from the Developer by a person other than a Builder, or at the time of the closing of the sale of a Lot and residence constructed thereon from a Builder, the purchaser of such Lot shall pay $100.00 to the Association as initial working capital for the Association.  This working capital payment is in addition to the purchaser’s obligation to pay its share of the Annual General Assessment.  Neither Developer nor any Builder shall be required to pay such Working Capital Assessment.

3) Annual General Assessment.  The Board shall prepare an Annual General Assessment to defray the costs and expenses of operating Association and the exercise of the Association’s powers, duties, and responsibilities under this Declaration. The Board may impose and maintain a separate reasonable reserve for contingencies and capital replacements when it deems necessary or appropriate to do so. The Annual General Assessment shall be allocated equally to each Lot.  Each Owner shall pay to the Association its share of the Annual General Assessment in accordance with the schedule established by the Board.  If the initial Annual General Assessment proves inadequate for any reason, including the failure of Owners to pay Assessments, the Board may revise the Annual General Assessment as necessary for the balance of the year.   Each Owner is obligated to pay its share of the revised Annual General Assessment in accordance with the payment schedule established by the Board.    Neither the failure nor delay of the Board to prepare or serve the Annual General Assessment or any report required herein, shall not constitute a waiver of,  or release in any manner, each Owner’s obligation to pay Assessments.  In the absence of any Annual General Assessment or a revised Annual General Assessment, each Owner shall continue to pay Assessments in the amount and according to the schedule established during the previous period.  Developer and Builders are not required to pay Assessments on Lots owned by them. 


The Board shall have the power from time to time to adopt such billing, collection and payment procedures, charges and other payment time schedules as it deems appropriate. 


4)  Individual Assessment.  In addition to the Annual General 
Assessment, the Board shall have the right to assess an Individual Owner 
and an individual Lot for the following expenses incurred by the 
Association:
(a)
 any costs associated with the enforcement of this Declaration or the Rules  and Regulations of the Association against such Owner or such Owner’s Lot,  including, but not limited to reasonable attorney’s fees,  and court costs.

     
(b)
any costs associated with the performance of any responsibility of 
such Owner which such Owner failed to perform including, but not limited 

to reasonable attorney’s fees, and court costs.

(c)
any costs associated with remedying, repairing, preventing or 
mitigating any damage or condition caused by any Owner, his contractors, 
guests, and invitees, including, but not limited to reasonable attorney’s 
fees, and court costs.


An individual  assessment is due and payable in full within 30 days after

 notice of the assessment is given to the Owner. 

5)  Lien for Assessments.  The Association shall have a lien against a 
Lot for any unpaid Assessment interest, costs and reasonable attorney 
fees.  Recording of this Declaration constitutes notice and perfection of the 
Lien.  The lien is created by this Declaration and shall be a charge and a 
continuing lien on each Lot which shall run with the land.  All persons or 
entities acquiring an interest in a Lot after the filing of this Declaration take 
such interest subject to the lien. 
6)  Priority of the Lien.  Except as provided below, the lien created by this Section shall be prior to all liens and encumbrances recorded subsequent to this Declaration except the lien for real estate taxes and assessments and the lien of any bona fide first mortgage filed of record.  Notwithstanding any of the provisions hereof to the contrary, the lien of any Assessment levied pursuant to this Declaration (and any late charges, interest, costs and attorney fees) shall be subordinate to, and shall in no way affect the rights of the holder of a first mortgage made in good faith for value received.  Failure to pay Assessments shall not constitute a default under any mortgage insured by FHA/VA. Mortgagees are not required to collect Assessments on behalf of the Association. Except as otherwise provided herein, any purchaser of a Lot that acquires title as a result of a judicial sale in a proceeding to which the Association has been made a party shall not be liable for any amounts chargeable to the Lot prior to the acquisition of title beyond the amount bid for such Lot at such judicial proceeding. Also, if a first mortgage holder takes a deed in lieu of foreclosure, the Lot shall not be subject to the lien of the Association. Notwithstanding the foregoing, all amounts chargeable to said Lot which remain unpaid shall be deemed to be a common expense payable from all Owners, including the purchaser of the Lot. 


Upon written request to the Association, made prior to the acquisition of title to a Lot the Board shall provide a statement setting forth all amounts chargeable against the Lot.  If the Board's statement is issued prior to the transfer of title to the Lot, the purchaser shall not be liable for any amount, nor shall the Lot be subject to any lien, in excess of the amount set forth in the statement for the period of time covered by the statement. The Association may charge a reasonable fee for the preparation of such certificate.


7)  Delinquency and Acceleration.  Any Assessment provided for by this Declaration shall become delinquent if not paid on the due date as established by this Declaration or by the Board.  With respect to any delinquent Assessment, the Board may, at its election, require the Owner to pay a reasonable late charge, costs of collection, reasonable attorney fees, and interest at the rate provided in Chapter 1343 of the Ohio Revised Code (and as amended from time to time).  Interest shall be calculated from the date of delinquency to the date full payment is received by the Association.  If any Assessment is not paid within thirty (30) days of its due date, the Board may, at its election, declare all of the unpaid balance of the Assessment immediately due without further notice or demand to the Owner.  The Association may enforce the collection of the full Assessment and all charges thereon in any manner authorized by law or this Declaration.  Payments made toward the satisfaction of any amount due to the Association shall be applied first, to accrued and unpaid interest; second,  to late fees, if any; third, to collection costs, including attorney’s and paralegal’s fees and court costs; fourth, to the past due principal balance; and fifth, to the current assessment payment due.

       8)
 No Waiver of Liability for Common Expenses.  No Owner may 
exempt himself or herself from Assessments by waiver of the use or 
enjoyment of the Common Elements or by abandonment of the Lot 
against which the Assessments are made.  

SURFACE WATER MANAGEMENT

1) Surface Water Management System.  The Surface Water Management System shall consist of the "Drainage Easements" and “Detention Areas" as shown on the Record Plan.  The Surface Water Management System is designed for storm water, soil erosion and sediment control.   Each Owner shall maintain that portion of the Surface Water Management System located on that Owner's Lot, including primary responsibility for grass-cutting and vegetation control within the easements located on his or her Lot.  Such responsibility shall include keeping these easements clean and unobstructed.   Except for those portions of the Storm Water Management System dedicated to and accepted by any governmental entity, the Association shall have the responsibility for the maintenance of the System. If an Owner fails to maintain the System as provided herein, the Association shall do so. For the purpose of performing the maintenance required or authorized herein, the Association, through its duly authorized agents or employees, or subcontractors, shall have the right, after reasonable notice to the Owner, to enter upon the Lot at reasonable hours on any day. The Association shall maintain and administer the Surface Water Management System in accordance with the guidelines as may be promulgated from time to time by Portage Soil and Water Conservation District and Portage County.

2) Restriction on use.  Neither the Association nor any Owner shall use or permit any other persons to use the Surface Water Management System in any manner which would constitute a nuisance, hazard or unsanitary condition or be in violation of any local, state, or federal law ordinance, rule, regulation or statue.  

OPEN SPACE 

1) "Open Space " means all lands and the improvements thereon, together with all easements granted, reserved, or created by Developer which are designated in the Plat as Open Space..  The Open Space is for the common use, enjoyment, and benefit of all Owners. The Open Space may not be subdivided without the prior written approval of the Portage Soil and Water Conservation District and Portage County.

2) Open Space.  The Open Space will be owned by Association, but the Developer may, but is not obligated to, retain title to the Open Space until all the lots are sold by the Developer. The Association is responsible for, and shall pay all costs of, ownership, operation, maintenance, governance, use, repair and replacement of the Open Space, even while the Open space remains titled in the name of the Developer. Notwithstanding the foregoing, each Owner is responsible for any damage to the Open Space caused by any act or neglect of the Owner or any invitee, licensee, or guest of the Owner.  At such time as the Developer transfers his interest in the Open Space to the Association, the Association is obligated to, and shall accept, such transfer. The Association may not thereafter transfer all or any part of the Open Space without the prior written approval of the Portage Soil and Water Conservation District and Portage County.

3) Open Space Use Restrictions:  No trees, groundcover, or other vegetation may be removed or cut within the Open Space without the permission from Portage Soil and Water Conservation District.  No herbicides or pesticides shall be applied within the Open Space without the permission of Portage Soil and Water Conservation District.  No structure shall be placed within the Open Space and no impervious matter may be installed in the Open Space without the approval of Portage Soil and Water Conservation District. Walking paths and trails may be installed in the Open Space provided that they are not covered by any impervious surface.  No approval is necessary to repair or replace improvements constructed by the Developer. Certain areas within some lots and within the Open Space are designated on the Plat wetlands. No alteration, excavation, dredging, cutting of trees or vegetation, nor any construction is to take place in these areas without the prior written approval of the Portage Soil and Water Conservation District and Portage County.

4) Wetlands and Buffer Areas.  Some lots and some parts of the Open Space have areas designated on the Plat as “Wetlands” and “Buffer Areas”.  There may be mulch berms or other berms within the Buffer Areas. The mulch berms can not be removed and must be maintained by the Owner of the lot on which they exist (or by the Association if they exist in the Open Space).  The Wetlands and Buffer Areas are subject to the following restrictions:   

(a) All dredging, filling, and grading within the Wetlands are subject to the prior approval of the Army Corps of Engineers. 

(b) No trees, groundcover, or other vegetation may be removed or cut without the permission from Portage Soil and Water Conservation District.  

(c) No herbicides or pesticides shall be applied without the permission of Portage Soil and Water Conservation District.  

(d) No structure shall be placed and no impervious matter may be installed without the approval of Portage Soil and Water Conservation District.  Walking paths and trails may be installed provided that they are not covered by any impervious surface.  

GENERAL PROVISIONS

If an Owner shall fail to perform its responsibilities or shall otherwise violate the provisions of this Declaration, the Association shall have the right, through its agents and employees, to enter upon Owner’s Lot to enforce the terms of this Declaration, prevent the violation of this Declaration, mitigate any condition, and make any repairs.   

In the event that any provision of this Declaration or the application thereof to any person or circumstance is invalid, unenforceable or illegal, such invalidity, unenforceability, or illegality shall not effect the remaining terms of this Declaration, all of which shall remain in full force and effect.  Furthermore, it is possible to modify the invalid, illegal, and enforceability provision or the application thereof in order to make said provision valid and the application thereof valid and enforceable.  Then such provision shall not be avoided but shall be deemed modified in a manner which makes such provision valid and enforceable in a manner which preserves to the greatest extent possible, the legal, economic and practical effect of such provision as originally written.   


For any unpaid Assessment, or other amount due to the Association, and any lien held by the Association, the Association shall have all rights and remedies available to it at law and in equity, including the right to obtain a money judgment and to foreclose any lien. For the purpose of enforcing any other right or remedy under this Declaration, the Association shall have all rights and remedies available at law and in equity, including the right to obtain temporary and permanent injunctive orders. All rights and remedies are cumulative and may exercised consecutively, concurrently and as often as the occasion therefore arises.  In addition to any other right, remedy, award, judgment, order or decree, judicial or administrative rendered in favor of the Association or Board, the Owner against whom such judgment, order, decree, or award is made shall pay to the Association all costs and expenses, including reasonable attorneys fees incurred in such proceeding and such costs and expenses shall be made part of the judgment, order, decree and award. 

EASEMENTS

All the lots and land in this subdivision are subject to all easements and rights of way of record. 

It is hereby expressly understood that a five (5) foot wide easement on the sides and rear of each lot and a twelve (12) foot wide easement at the front of each lot which shall be used for installing, operating, maintaining, and servicing pole lines, cables, and conduits for the Electric Company, the  Telephone Company, Cable Co, and other public utilities, shall be imposed, excepting, however, the exterior boundaries of the allotment, in which case they shall be ten (10) feet in width. The character of the installation and structures which may be constructed, removed and maintained in, on and through these easements shall include all incidental appurtenances, such as guys, conduits, poles, mains, etc. In addition, an additional twenty (20) foot wide easement shall be imposed along certain lots as shown on the plat of subdivision. (See hatched areas on page 3)

LOT SUBDIVISION

No lot in this subdivision shall be subdivided or divided, unless or until the plot showing such proposed subdivision or division shall have been submitted to the developer. 

LOT GRADES

Developer reserves the right to establish grades and slopes on the premises in the subdivision and to fix the grade at which any building or structure shall be hereafter erected or placed so that the same may conform to a general plan where in the established grade and slope of each lot as the improvement thereon is completed, will correspond to the lot on either side; having due regard for natural contours and drainage of the land. 

MINERAL RIGHTS
All Mineral Rights are retained by the Developer and shall not transfer to the Lot Owners.  

BINDING AFFECT
As used in this declaration and when required by the context, each number (singular or plural) shall include all numbers, and each gender (masculine, feminine, or neuter) shall include all genders. 
The terms, covenants, conditions, and restrictions of this declaration shall create perpetual, mutual, and reciprocal benefits and servitudes upon the property, running with the land. The terms, covenants, conditions, and restrictions of this declaration shall be binding upon anyone having right, title or interest in a lot or any part thereof and shall inure to the benefit of the developer and each owner. 
ASSIGNMENT OF DEVELOPERS RIGHTS AND DUTIES

1)
Developer may assign and and/or all of its rights, powers and reservations 
under this Declaration to any other party who will assume the duties of 
Developer pertaining to the rights, powers and/or reservations assigned. 
Such assignment of rights, powers and/or reservations and the 
assumption of related duties by the assignee shall be set forth in writing, 
and such written instrument shall be recorded.

2)
The term “Developer” as used as used in this Declaration shall include any 
such assignee and the assignee’s successors and assigns with respect to 
the rights, powers and/or reservations actually assigned and the duties 
and obligations assumed.

3)
If at any time the Developer ceases to exist without having made an 
assignment pursuant to this section a successor Developer may be 
appointed by the written consent of not less than 75% of the other Owners

IN WITNESS WHEREOF, the undersigned here executed this Declaration at _________________, Ohio as of the ________________________2006.
E.T. DEVELOPMENT, LLC

____________________________

By:

____________________________

By:
STATE OF OHIO


)






)SS

PORTAGE COUNTY

)

BEFORE ME, a notary public in and for the said county and state, personally appeared E.T. Development, LLC by ______________ and ________________ its officers, who executed the above instrument and acknowledged that they did examine and read the same, and that they did sign it and such signing was their free act and deed and the free act and deed of the Company.


IN TESTIMONY WHEREOF, I have hereunto set my hand and official seal at __________________, Ohio this _________ day of ___________, 2006.





___________________________________







Notary Public
Revised 9/2006
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